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Introduction

The Buyer wishes to purchase advertising airtime from the Corporation.  These terms and conditions together with the Deal Memorandum are legally binding and contain the agreement between the Buyer and the Corporation relating to the sale and purchase of such advertising airtime.  

These terms and conditions apply in relation to the transmission of all advertisements on or after 1st January 2006.  A booking by a Buyer to transmit advertising together with the Buyer’s confirmation (whether oral or in writing or otherwise) in respect of such transmission will constitute the Buyer’s acceptance of, and agreement to be bound by, these terms and conditions and the Deal Memorandum irrespective of whether or not the Deal Memorandum is signed by the Buyer.  These terms and conditions and the Deal Memorandum may only be amended or disapplied to the extent agreed in writing by the Corporation.  In the event of any conflict between these terms and conditions and the Deal Memorandum, the Deal Memorandum will prevail. 

1 DEFINITIONS AND INTERPRETATION

1.1 In these terms and conditions and the Deal Memorandum unless the context otherwise requires:

‘the 1990 Act’ means the Broadcasting Act 1990;

‘the 1996 Act’ means the Broadcasting Act 1996;

‘AB Deadline’ or ‘Advance Booking Deadline’ means in relation to a calendar month the dates notified by the Corporation to the Buyer as the AB deadlines or advance booking deadline(s) for that month;

‘Agency’ means a person buying advertising airtime with the Corporation on behalf of one or more clients; 

‘Agreement’ means the Deal Memorandum and these terms and conditions; 

‘Airtime Credit’ has the meaning given in clause 5.3; 

‘Airtime Debt’ has the meaning given in clause 5.3;

‘Applicable Laws’ includes all applicable Legislation (including the 1990 Act, the 1996 Act, the Communications Act and the laws (and regulations made under them) listed in Appendix 2 to the BCAP’s Television Advertising Standards Code), rules of common law, ASA adjudications, bulletins, codes (including self regulatory codes), guidance notes, guidance, rules, regulations, requirements, rulings, restrictions, standards, directions and licence obligations (including the C4 Licence, the Ofcom Broadcasting Code, the BCAP Codes, the BACC Notes of Guidance and BACC Copy Clearance Bulletins) in each case as amended, varied or replaced from time to time;

‘ASA’ means the Advertising Standards Authority including the Advertising Standards Authority (Broadcast) Limited;

‘Associated Undertaking’ means in relation to an undertaking, that undertaking and any other undertaking which is its parent undertaking or subsidiary undertaking or a subsidiary undertaking of any such parent undertaking;

‘Auditing’ means the Corporation’s rights of audit set out in clause 12;

‘Auditors’ has the meaning given in clause 12.2;

‘BACC’ means the Broadcasting Advertising Clearance Centre and any successor or replacement;

‘BCAP’ means the Broadcast Committee of Advertising Practice Limited; 

‘BCAP Codes’ has the meaning given in Appendix 1 to the BCAP Television Advertising Standards Code;

‘BACS’ means Bankers Automated Clearing Service;

‘BARB’ means the Broadcasters’ Audience Research Board Limited and any successor or replacement;

‘Broadcast’ means, subject to clause 11, all Gross Expenditure with the Corporation under the Agreement in respect of the Term (or such other period specified in the Deal Memorandum) together with all Gross Expenditure incurred by or on behalf of the Principal and its Associated Undertakings with third parties in relation to (a) the transmission (whether via cable, satellite, the internet, broadband, broadband simulcast or wireless or other technology for the conveyance of signals by the use of electrical, magnetic or electro-magnetic energy, or whether via any other means) during the Term (or such other period specified in the Deal Memorandum) of any visual and/or audio visual advertising capable of being received in the UK and/or (b) the display during the Term (or such other period specified in the Deal Memorandum) of any visual advertising and/or audio visual advertising on any screen (not being a cinema screen) in the UK capable of displaying such advertising received in the form of electrical, magnetic or electro-magnetic energy (but excluding in the case of (a) and (b) Gross Expenditure in relation to banner and pop-up advertisements appearing on, or whilst viewing, a page of an internet website);

‘Buyer’ means the Principal, being either an Agency or a Direct Advertiser, provided that where such person is not a separate legal entity it shall be deemed to include the legal entity or entities which own(s) such person;

‘C4’ means all of the broadcasting services and channels and other services provided by the Corporation and its Associated Undertakings from time to time;

‘C4 Credit Buyer’ means a Buyer which at the relevant time has been granted credit by the Corporation and includes a Buyer which at the relevant time has been granted credit subject to any limit or other conditions but only to the extent such limit has not at the relevant time been exceeded or such conditions are at the relevant time satisfied;

‘the C4 Licence’ means all television broadcast licences granted to the Corporation and its Associated Undertakings under the 1990 Act and/or the Communications Act and/or otherwise, as renewed, extended and/or varied from time to time;

‘CB’ or ‘Centre Break’ means an advertising break which occurs approximately half way through the duration of a programme; 

‘CHAPS’ means Clearing House Automated Payments System; 

‘the Communications Act’ means the Communications Act 2003;

‘Competent Authority’ includes any national or supra-national court, the European Commission, any governmental or local authority, any other person exercising powers pursuant to any Legislation, any other equivalent, similar or other official person (including Ofcom, the ASA and BCAP) and any relevant self regulatory body or industry body;

‘the Corporation’ means Channel Four Television Corporation and, where the context requires, includes a reference to the Corporation’s Associated Undertakings;

‘Cost Per Thousand’ or ‘CPT’ means the cost per 1000 Impacts in respect of advertising airtime; 

‘Data Protection Rules’ means all laws and regulations relating to the protection of personal data including the principles of the Data Protection Act 1998; 

‘Daypart’ means part or parts of the viewing day commencing and finishing at times specified by the Corporation; 

‘Deal Memorandum’ means the deal memorandum and/or any other outstanding agreement (other than these terms and conditions) between the parties relating to the terms agreed between them for the sale of airtime advertising and/or Interactive Advertising services during the Term;

‘Direct Advertiser’ means a person buying advertising airtime with the Corporation other than through an Agency;

‘DRTV’ means direct response television being advertising which facilitates a direct response to an advertiser including by way of telephone, email and/or text message;

‘EB’ or ‘End Break’ means an advertising break which occurs immediately at the end of a programme;

‘Exclusions’ means the exclusions expressly set out in the Deal Memorandum;

‘First in Break Fee’ means the Corporation’s fee in respect of the positioning of an advertisement first in an advertising break;

‘Gross Expenditure’ means gross expenditure, whether in cash or otherwise, before any commission or discount but net of VAT; 

‘Impact’ means a measure of viewing with one impact being one viewing of one advertisement by one person;

‘Last in Break Fee’ means the Corporation’s fee in respect of the positioning of an advertisement last in an advertising break; 

‘Legislation’ includes all laws, Acts of Parliament, all provisions of the Treaties constituting the European Community, the European Union and the European Economic Area, all Data Protection Rules and all orders, regulations, directives, conventions and subordinate legislation made pursuant to such an Act or Treaty or otherwise having the force of law;

‘Loss’ means all losses, claims, liabilities, costs, expenses and damages;

‘Macro’ means a region of the UK specified as such by the Corporation; 

‘Ofcom’ means the Office of Communications as defined in the Office of Communications Act 2002 and, in relation to Wales, the Welsh Authority (as defined in the Communications Act) and in each case includes any successor or replacement body;

‘Payment Date’ has the meaning given in clause 10.3;

‘PIB’ or ‘Position in Break’ means a specified position in an advertising break;

‘Platinum Specials’ means those programmes specified as such by the Corporation;

‘Principal’ means the person identified as such in the Deal Memorandum;

‘Pro-Forma Buyer’ means a Buyer which at the relevant time has not been  granted credit by the Corporation and includes a Buyer which at the relevant time has been granted credit subject to any limit or other condition to the extent such limit has at the relevant time been exceeded or any such condition is at the relevant time not satisfied; 

‘Reconciliation’ means the quarterly reconciliation to be carried out in accordance with clause 5.3;

 ‘Records’ has the meaning given in clause 12.1;

‘Specials’ means those programmes specified as such by the Corporation; 

‘Strikeweight’ means the amount of TVRs by reference to an agreed period and/or Daypart;

‘Subject’ means the Agency(ies) and/or advertiser(s) named as such in the Deal Memorandum;

‘Super Macro’ means a combination of two or more Macros;

‘Top and Tail’ means any two spots in an advertising break (and for the avoidance of doubt does not mean the first and last spots in an advertising break);

‘Term’ or ‘Agreement Period’ means the period of the Agreement as set out in the Deal Memorandum;

‘TV Eye’ means TV EYE Limited, a company registered in England and Wales with number 4547560 and any organisation which in the future carries on business which is the same or materially similar to the business of TV EYE Limited and which is jointly owned and/or controlled by some or all of the current shareholders of TV EYE Limited;

‘TVR’ means television rating being one per cent. of a specified audience and ‘TVRs’ will be construed accordingly; 

‘UK’ means the United Kingdom of Great Britain and Northern Ireland, the Isle of Man and the Bailiwicks of Jersey and Guernsey; 

‘undertaking’ has the meaning given in section 259 of the Companies Act 1985 and ‘parent undertaking’ and ‘subsidiary undertaking’ have the meanings given in sections 258 and 259 of the Companies Act 1985; 

‘Volume’ means the volume of Gross Expenditure set out in the Deal Memorandum and which the Buyer guarantees to the Corporation will be the minimum Gross Expenditure under this Agreement; and

‘Working Day’ means a day, except a Saturday or Sunday, which is not a public or bank holiday in England.

1.2 In these terms and conditions and the Deal Memorandum, unless the context otherwise requires:

(a) a reference to the ‘parties’ is a reference to the Corporation and the Buyer;

(b) a reference to any Legislation or Applicable Laws includes a reference to that Legislation or Applicable Law as amended, re-enacted, replaced or modified from time to time and any subordinate legislation made from time to time under it;

(c) a reference to ‘writing’, or any cognate expression, is a reference to any mode of representing or reproducing words in a visible, non‑transitory form including fax and e‑mail;

(d) a reference to a clause is a reference to a clause of these terms and conditions; 

(e) a reference to a person includes an individual, firm, partnership, business division, joint venture, agency, trust, association, body corporate, corporation, company, committee, organisation and any other entity whether or not having a separate legal personality; 

(f) any phrase introduced by the terms ‘including’ or ‘in particular’, or any cognate expression, will be construed as illustrative and not limiting of any preceding words; 

(g) where an order is made under the Deregulation and Contracting Out Act 1994 which authorises a person (‘the first person’) to exercise any functions of another person (‘the second person’) any reference in this Agreement to the second person will include a reference to the first person; and

(h) references to abbreviations for audience demographics will have the same meaning as attributed to such abbreviations by BARB. 

1.3 The headings in this Agreement are for convenience only and will not affect its interpretation.

1.4 For the purposes of calculating the Corporation’s TVRs and Impacts the Corporation shall use such measurement service or mechanism as it deems appropriate.

2 agency as principal

Where the Buyer is an Agency, the Agency will be deemed to contract as principal in all respects and not as agent on behalf of its clients and as such it will be responsible for the payment of all amounts due to the Corporation and the performance of all other obligations under the Agreement. 

3 credit and commission

3.1 The Corporation may in its absolute discretion grant credit (with or without conditions and/or limits) to the Buyer and withdraw credit previously granted to the Buyer and/or vary any conditions and/or limits applying to any credit.  For the purposes of considering whether or not to grant credit the Corporation reserves the right to require the Buyer to provide such information as it may reasonably require to the Corporation and/or its insurers and/or TV Eye and/or any other credit information service and the Buyer shall provide such information promptly upon request.  The Buyer will comply with the obligations contained in any agreement between it and the Corporation and/or any such third party relating to the granting of credit by the Corporation (including the terms of any guarantee) and the Buyer acknowledges that no information and/or report made by the Corporation and/or any third party will in any way oblige the Corporation to grant credit (on particular terms or otherwise) to the Buyer.

3.2 The Buyer agrees that the Corporation may disclose to its insurers and any credit information service any information provided by the Buyer to the Corporation (and that such third parties may disclose to the Corporation information provided by the Buyer to such third parties) or relating to the Corporation’s dealings with the Buyer (provided always that the Corporation may not disclose to TV Eye any information provided by the Buyer to the Corporation and which the Corporation is aware the Buyer has previously refused to provide to TV Eye).  The Buyer represents and warrants that all information provided by the Buyer to the Corporation and/or its insurers and/or TV Eye and/or any other credit information service shall be true, accurate and not misleading and the Buyer undertakes to notify the recipients of such information promptly of any material change in such information.

3.3 The Corporation may in its sole and absolute discretion provide commission to a Buyer in respect of the purchase of advertising airtime by that Buyer under this Agreement.  A copy of the Corporation’s policy on providing commission is available upon request.  Commission is not applied to late payment surcharges, cancellation fees, postponement charges and Incremental Interactive Costs.

4 acceptance and delivery of advertisements

4.1 Any advertisement for transmission on C4 will only be transmitted if it is approved by the Corporation in its absolute discretion, satisfies its technical requirements from time to time and complies with Applicable Laws.  Details of the Corporation’s technical requirements form part of these terms and conditions and are available upon request and the Buyer will comply with and be bound by such requirements.  In particular, it is a condition of acceptance of an advertisement by C4 that it complies with Applicable Laws and reflects the spirit, not just the letter, of the BCAP Codes.  It is the responsibility of the Buyer to procure that all advertisements satisfy the Corporation’s technical requirements and comply with Applicable Laws and reflect the spirit, not just the letter, of the BCAP Codes.

4.2 The Corporation reserves the right to involve a third party in the approval of advertisements and may require that all advertisements are submitted to such third party for approval prior to delivery to the Corporation for transmission and that the Buyer and advertisements comply with the requirements or guidelines of such third party.  It is the responsibility of the Buyer to procure the approval of all such third parties and to procure that all advertisements comply with the requirements and guidelines of such third parties.  The Buyer agrees that it and all advertisements will comply with such requirements and guidelines.  Currently all national advertisements are required to be approved by BACC prior to delivery to the Corporation for transmission.  Approval by BACC or any other third party is without prejudice to the Corporation’s right, in its absolute discretion and without giving any reason, to refuse to approve any advertisement and the approval of an advertisement by BACC or any other third party will not imply any approval on the part of the Corporation.

4.3 Advertisements must be delivered to the Corporation not less than 5 Working Days before the date of intended transmission.  It is the responsibility of the Buyer to procure that advertisements are delivered no later than this time.  Delivery of advertisements to the Corporation will not be deemed to have taken place unless and until the requirements of clauses 4.1 and 4.2 have been complied with.  In the event that an advertisement is delivered to the Corporation less than 5 Working Days before the date of intended transmission the Corporation will be under no obligation to transmit the same and the Corporation reserves the right to charge the Buyer in full for the time booked whether or not the relevant advertisement is transmitted.

4.4 In the event that an advertisement does not comply with Applicable Laws or the Corporation’s technical requirements or is not approved pursuant to clause 4.2, the Corporation reserves the right to charge the Buyer in full for all airtime booked in respect of such advertisement in the event that corrected compliant copy is not delivered prior to 5 Working Days before the date of intended transmission.

4.5 In the event that the Corporation exercises its absolute discretion to refuse to grant its approval of an advertisement other than in circumstances to which clause 4.4 applies, the Buyer will not be liable for any airtime booked in respect of such advertisement.

4.6 The Corporation will have no liability in respect of any Loss arising out of or in connection with the application of any of the provisions of this clause 4 or the Corporation’s refusal to approve an advertisement for any reason.

4.7 The Corporation reserves the right at its discretion to restrict or prevent any repeat transmissions of any advertisement.

4.8 The Corporation reserves the right at its discretion to refuse advertisements advertising more than one product.

4.9 The Corporation will use its reasonable endeavours to adhere to advertisement rotation instructions but will not be liable for any failure to comply with those instructions.

4.10 A Buyer may not change an advertisement (including from one product to another) after it has been approved in accordance with this clause 4 without seeking approval of such change in accordance with this clause 4.  

4.11 If an advertisement advertises more than one brand or advertiser, the Corporation will be entitled to charge for such advertisement on the basis that it comprises separate advertisements. 

4.12 It is the responsibility of the Buyer to ensure that the duration of any advertisement is consistent with the duration of the spot booked for that advertisement.

5 price

5.1 The Corporation’s prices will be as agreed from time to time between the Corporation and the Buyer.  All prices are national unless otherwise agreed in writing by the Corporation.  The Buyer agrees that where an approval in relation to the transmission of an advertisement is not received by the Corporation from the Buyer in writing prior to any applicable Advance Booking Deadline, the Corporation reserves the right not to make such transmission, but if it agrees to make such transmission any price previously agreed in respect of such transmission may, at the absolute discretion of the Corporation, no longer apply and be subject to further agreement with the Corporation.  Transmissions of a longer duration than 30 seconds will be charged pro rata to the 30 second rate.  Shorter length advertisements of either 10 seconds or 20 seconds will be charged 50 per cent. and 85 per cent., respectively, of the 30 second rate and rates for other time lengths of under 30 seconds will be subject to negotiation and availability.  Prices for PIB’s and Specials will be as notified by the Corporation.  

5.2 The Buyer acknowledges and agrees that -

(a) prices agreed prior to transmission are estimates based on the Corporation’s estimate of its advertising revenue and the number of Impacts over a specified period; 

(b) as a result, the Corporation’s prices will vary depending on the Corporation’s actual revenue and Impacts; 

(c) the Corporation reserves the right to adjust its prices at any time during the Term in order to reflect its revised estimate of the Corporation’s likely revenue and/or Impacts; and

(d) the Corporation gives no guarantee as to the level of its revenue and/or Impacts.

5.3 If the TVRs actually delivered for a campaign are less than those estimated to be delivered and paid for by a Buyer, this will give rise to an airtime debt equal to the value of the difference between such estimate and actual delivery (an ‘Airtime Debt’) and if the TVRs actually delivered are more than those estimated to be delivered and paid for by a Buyer, this will give rise to an airtime credit equal to the value of the difference between such estimate and actual delivery (an ‘Airtime Credit’).  If the Airtime Credits exceed the Airtime Debts or vice versa, the Corporation will, subject as provided below, from time to time use its reasonable endeavours to agree with the Buyer arrangements intended to deal with this.  The Corporation shall carry out a reconciliation of actual TVRs delivered by a campaign against those estimated to be delivered by that campaign which reconciliation shall take place quarterly unless otherwise agreed in writing between the parties.  For the avoidance of doubt, in circumstances where there exists a trading relationship between the Buyer and the Corporation (whether pursuant to this Agreement or otherwise) in relation to the sale of advertising airtime, at no time shall any Airtime Credit or Airtime Debt have any cash value or entitle either party to any cash payment from the other.  In the event that no such trading relationship exists and all agreements between the Corporation and the Buyer relating to the sale of advertising airtime have terminated, the Corporation will use its reasonable endeavours to agree a position with the Buyer in relation to any outstanding Airtime Credit and/or Airtime Debt in order to formerly reconcile the position.

5.4 In circumstances where a client of a Buyer moves any or all of its business to another agency it is the responsibility of the Buyer to notify the Corporation in writing prior to such move whether it wishes any Airtime Credit or Airtime Debt applicable to such business and/or client to be transferred to such other agency.  The Buyer agrees that any such transfer is subject to the prior written consent of the Corporation and the Corporation being satisfied that the other agency has agreed to such transfer.  It is the responsibility of the Buyer to obtain the other agency’s agreement and the Buyer undertakes to the Corporation (for itself and as trustee for the benefit of its Associated Undertakings) that it will indemnify and keep the Corporation and its Associated Undertakings indemnified both during and after the Term against all Loss arising out of or in connection with any claim or dispute with any third party relating to any such transfer or purported transfer.  

5.5 For the avoidance of doubt, for pricing purposes the Corporation treats all bank, public and statutory holidays as weekends.

6 dates/times of transmission

6.1 The Corporation will use its reasonable endeavours to transmit advertisements at the dates and times last agreed with and/or approved by the Buyer prior to transmission but the Buyer acknowledges and agrees that such commitment is subject to the right of the Corporation at all times to transmit advertisements at the dates and times which it considers to be most efficient having regard to the demand for advertising and its requirements to deliver target audiences generally.  In particular, the Corporation will use its reasonable endeavours to procure that delivery on television services and channels other than Channel 4 corresponds with average delivery as reported by BARB.  The Buyer also acknowledges and agrees that the Corporation may change the date or time of any transmission as it sees fit in order to deal with any change in Legislation or any other change in circumstances.  The Corporation will not be held responsible in any way for the content, nature or subject matter of any other advertising or programme transmitted on C4 and the effect or otherwise that any of the same may have on the effectiveness or otherwise of any advertising transmitted by the Corporation on behalf of the Buyer.  The Corporation may fulfil its obligations to the Buyer by transmitting any advertisement submitted to it by the Buyer on any C4 service or channel operating from time to time.   

6.2 If transmission of an advertisement does not take place at all or such transmission only takes place in part, in each case through no fault of the Buyer, subject to clauses 6.1, 6.3 and 6.4 the Corporation will after consultation with the Buyer and subject to any Airtime Credit seek to agree with the Buyer another transmission date and time of reasonably equivalent value.  Save as provided in this clause 6.2, the Corporation will have no liability for any Loss arising out of or in connection with any failure to transmit an advertisement in whole or in part at any date or time or at all.

6.3 If transmission of an advertisement does not take place or such transmission only takes place in part, in each case through no fault of the Buyer and as a result of circumstances beyond the reasonable control of the Corporation, the Buyer will have no obligation to pay any charges in respect of the same and the Corporation will have no liability for any Loss arising out of or in connection with any failure to transmit the same.

6.4 If an advertisement is transmitted but is transmitted incorrectly through no fault of the Buyer such failure shall not constitute a breach of this Agreement and without prejudice to this, the Corporation and the Buyer will use their reasonable endeavours to agree how to compensate the Buyer.

6.5 Advertisements transmitted within 5 minutes of the Daypart agreed between the parties will be deemed to have been transmitted within such Daypart. 

7 interactive advertising

In this clause unless the context otherwise requires:

‘Additional Daily Charge’ means the Corporation’s additional daily charge for Interactive Advertising; 

‘DAL’ means a dedicated advertiser location;

‘Design Amendment Fee’ means the Corporation’s design amendment fee in relation to Interactive Advertising; 

‘Incremental Interactive Costs’ means costs payable in respect of Interactive Advertising other than in respect of airtime; 

‘Interactive Advertising’ means an advertisement which enables the viewer to access a DAL;

‘Interactive Advertising Overlay Charge’ means the Corporation’s charge for the production of the creative overlay for Interactive Advertising; 

‘Jump to Fee’ means the Corporation’s charge to take viewers from a commercial into a Sky or Zip DAL or any other DAL; 

‘Response Charge’ means the Corporation’s charge in respect of responses to Interactive Advertising collected during a campaign and provided to the Buyer or its representative; and

‘Response Data’ means the names of parties who have responded to Interactive Advertising, their contact details and the responses they gave. 

7.1 For the avoidance of doubt, save to the extent provided otherwise, all terms of this Agreement shall apply to Interactive Advertising and Interactive Advertising copy.  

7.2 The Buyer shall pay to the Corporation all Incremental Interactive Costs agreed between the Corporation and the Buyer in respect of Interactive Advertising (including, where applicable, any Interactive Advertising Overlay Charge, Response Charge, Jump To Fee, Additional Daily Charge, Design Amendment Fee, Last In Break Fee and receiver fees).  Payment of all Incremental Interactive Costs will be in accordance with the provisions of clause 10.  

7.3 The Corporation will use its reasonable endeavours to provide Response Data to the Buyer prior to 11a.m. on the first Working Day following the day of transmission.  

7.4 Interactive Advertising copy created and compiled by the Corporation will be used for transmission on C4 only unless agreed in writing by the Corporation.  In circumstances where a Buyer wishes to provide completed copy, the Corporation will provide a template for transmission on C4 only unless otherwise agreed in writing by the Corporation.  

7.5 The Buyer will, and will procure that its clients and its other agents will, comply with all Data Protection Rules in relation to the use or otherwise of the Response Data.  The Buyer acknowledges that the Corporation is permitted to store the Response Data in accordance with Data Protection Rules. 

7.6 The Corporation does not guarantee any Position in Break for Interactive Advertising.

8 cancellations

8.1 The transmission of any advertisement may be cancelled by the Buyer prior to the applicable Advance Booking Deadline by giving written notice to the Corporation and no charges will be due to the Corporation in relation to such booking provided that written notice of cancellation is received by the Corporation from the Buyer before the applicable Advance Booking Deadline.  If a booking is cancelled by the Buyer other than in accordance with this clause, the Buyer will remain liable to pay the Corporation’s charges in full whether or not the transmission takes place.  The booking of any advertisement may be cancelled by the Corporation at any time prior to the applicable Advance Booking Deadline without any liability whatsoever on the part of the Corporation.  

8.2 Without prejudice to the rights of the Corporation under clause 8.1, the Corporation may in its absolute discretion be prepared to consider applications made in exceptional circumstances by the Buyer for the cancellation and/or variation of bookings after the applicable Advance Booking Deadline subject always to the following conditions:

(a) to the Corporation being supplied with full details of the exceptional circumstances giving rise to the application by notice in writing at least 2 Working Days before the scheduled transmission date; and

(b) to the Buyer paying to the Corporation:

(i) a cancellation fee of up to 20% of the relevant agreed and approved gross campaign expenditure where the application is received by the Corporation after the Advance Booking Deadline but on or before the last Working Day 6 weeks prior to the first scheduled transmission date;

(ii) a cancellation fee of up to 25% of the relevant agreed and approved gross campaign expenditure where the application is received by the Corporation on or before the last Working Day 5 weeks prior to the first scheduled transmission date;

(iii) a cancellation fee of up to 35% of the relevant agreed and approved gross campaign expenditure where the application is received by the Corporation on or before the last Working Day 4 weeks prior to the first scheduled transmission date;

(iv) a cancellation fee of up to 50% of the relevant agreed and approved gross campaign expenditure where the application is received by the Corporation on or before the last Working Day 2 weeks prior to the first scheduled transmission date; 

(v) a cancellation fee of up to 75% of the relevant agreed and approved gross campaign expenditure where the application is received by the Corporation on or before the last Working Day 1 week prior to the first scheduled transmission date; or

(vi) a cancellation fee of up to 100% of the relevant agreed and approved gross campaign expenditure where the application is received by the Corporation at any later time.

8.3 Requests for the postponement of a transmission made after the Advance Booking Deadline may in exceptional circumstances and at the absolute discretion of the Corporation be accepted by the Corporation subject to a charge of 15% of the relevant agreed and approved gross campaign expenditure being paid to the Corporation and the airtime being re-booked by the Buyer on a non-cancellable basis for a date within the Term, failing which the provisions of clause 8.1 will apply.

8.4 The arrangements set out in clauses 8.2 and 8.3 will be entered into by the Corporation only in exceptional circumstances and at its absolute discretion and the Corporation will not be obliged to give reasons for accepting or declining to accept an application for cancellation and/or variation and/or postponement made by a Buyer.  The Buyer acknowledges and agrees that the charges referred to in clauses 8.2 and 8.3 are a genuine pre-estimate of the Corporation’s Loss.  

9 materials and property liability

9.1 Reasonable care will be taken by the Corporation in respect of any materials provided by or on behalf of the Buyer to the Corporation whilst in the possession of the Corporation, but subject thereto, the Corporation cannot accept liability for any Loss arising out of or in connection with any damage, loss, deletion or otherwise of the same (whether or not the same are in the possession of the Corporation or any third party engaged by the Corporation) and the Corporation will be under no obligation to return any of the same to the Buyer or any other third party.  The Buyer will be responsible for ensuring that all materials provided by it are insured for full value and the Corporation will have no obligation to put in place any insurance policy in respect of the same.

9.2 The Corporation may destroy or delete any materials provided by or on behalf of the Buyer if not transmitted for a period of three months after the later of the date of receipt or last transmission of it by the Corporation without further reference to the Buyer.

10 payment

10.1 Charges payable by a C4 Credit Buyer will be paid not later than the 15th day of the month following the month of transmission.  If the C4 Credit Buyer fails to comply with the provisions of this clause, without prejudice to its other rights the Corporation may at any time thereafter without any liability to the Buyer withdraw any credit granted to the Buyer and refuse to transmit any advertisement to be transmitted on behalf of the Buyer.

10.2 Charges payable by a Pro-Forma Buyer will be paid not later than 10 Working Days before the first scheduled transmission date of the relevant advertisement.  If the Pro-Forma Buyer fails to comply with the provisions of this clause, without prejudice to its other rights the Corporation may at any time thereafter without any liability to the Buyer refuse to transmit that and any other advertisement for such Buyer.

10.3 Any charges not paid by a C4 Credit Buyer prior to the 25th day of the month following the month of transmission (the ‘Payment Date’) will be subject to an immediate surcharge of 2% of such amount payable immediately.  A further surcharge of 1% payable immediately will apply in respect of the principal amount which is still outstanding on the 10th day of each subsequent month.  

10.4 For the purposes of clause 10.3 payment will be deemed to have been made prior to the Payment Date if the Corporation has received a cheque (which is subsequently cleared for payment) for the full amount or written confirmation that the Buyer has sent the full amount by BACS or CHAPS, in each case prior to 12.30p.m. on the Payment Date (provided that where the 25th day of the relevant month falls on a Sunday or a bank or public holiday the next Working Day will be regarded as the Payment Date for the receipt of the cheque or written confirmation) or such other date as the Corporation may notify in writing to the Buyer.  

10.5 Invoices will normally be rendered at least weekly by the Corporation, the invoices for a week being despatched in normal circumstances not later than 5 Working Days from the end of that week.  Failure by the Corporation to render or dispatch invoices at the times referred to above or at all will not affect the obligation of the Buyer to make payment as required in accordance with these terms and conditions.

10.6 A C4 Credit Buyer will notify the Corporation in writing of any query in relation to any invoice no later than the 15th day of the month following the month of transmission.  No invoice may be queried after this date.  Notwithstanding any such query the C4 Credit Buyer will remain liable to pay the full amount of any invoice and all invoiced amounts will remain subject to the provisions of clause 10.3 pending the final resolution of the query.  If the query is resolved in favour of the C4 Credit Buyer the Corporation will cancel any surcharge levied on the relevant amount.  

10.7 All payments to the Corporation must be made in pounds Sterling.

10.8 All payments to the Corporation must be paid in full without set off, counterclaim, deduction or any withholding and are subject to VAT at the applicable rate.

11 broadcast

11.1 The Buyer undertakes to the Corporation to procure that Gross Expenditure under the Agreement with the Corporation during the Term (or such other period specified in the Deal Memorandum) is not less than the percentage share of Broadcast set out in the Deal Memorandum or is not less than the Volume specified in the Deal Memorandum.  In the case of any estimated minimum volume (as opposed to Volume) stated in the Deal Memorandum, the Buyer acknowledges that the Corporation expects to receive not less than this amount of Gross Expenditure under this Agreement.

11.2 In the event that the Buyer fails to comply with its obligations in clause 11.1 the Corporation reserves its right to demand that the Buyer pays to the Corporation (together  with any applicable VAT) the amount of any shortfall by way of additional charges  for the services rendered by the Corporation to the Buyer during the Term (or such other period specified in the Deal Memorandum).

11.3 For the purposes of determining whether or not the Buyer has complied with its obligation in clause 11.1:

(a) the amount of Gross Expenditure with the Corporation (including prepayments and deferments) under the Agreement in respect of the Term (or such other period specified in the Deal Memorandum) will only include expenditure in respect of advertising actually transmitted and/or displayed during the Term (or such other period specified in the Deal Memorandum) under the Agreement;

(b) the amount of Gross Expenditure with the Corporation under the Agreement in respect of the Term (or such other period specified in the Deal Memorandum) will not include any expenditure reasonably declined by the Corporation;

(c) the amount of Gross Expenditure with third parties will include expenditure by or on behalf of the Principal and all of its Associated Undertakings from time to time save to the extent agreed otherwise in the Deal Memorandum;

(d) the amount of Gross Expenditure with third parties will include expenditure in respect of all of the Principal’s and its Associated Undertakings’ clients from time to time during the Term and all of such clients’ brands, products and services from time to time during the Term, including for the avoidance of doubt all new clients during the Term, subject in each case to any Exclusions;

(e) the amount of Gross Expenditure with third parties will include expenditure on all channels or services (including all new channels or services during the Term), pay-per-view and on-demand services, all non-BARB measured and other non-measured channels,  services and transmissions and instore, petrol station forecourt and similar or equivalent channels, transmissions and services, subject in each case to any Exclusions;

(f) for the avoidance of doubt no Gross Expenditure with third parties which would otherwise fall within the definition of Broadcast shall be excluded without the prior written agreement of the Corporation;   

(g) the amount of Gross Expenditure with third parties and with the Corporation will exclude Incremental Interactive Advertising Costs and sponsorship costs;

(h) the amount of Gross Expenditure with third parties will include all non cash and part cash transactions including barter and contra transactions and all expenditure with third parties will be valued in cash at the full arm’s length market value of the relevant advertising; and

(i) where Gross Expenditure with third parties comprises expenditure in relation to advertising both inside and outside the UK (for example expenditure on European transmissions), for the purposes of this Agreement Broadcast will comprise that part of such expenditure which is attributable to the UK which will be valued in cash at the full arm’s length market value of the relevant advertising.

11.4 In the event that the parties fail to agree the full arm’s length market value of any advertising (or any part thereof) for the purposes of clause 11.3 within 21 days of the date of either or both parties first commencing to seek such an agreement, the Corporation may request the Auditors to determine such value.  

12 audit

12.1 The Buyer will, and will procure that all relevant third parties including barter companies will on its behalf, maintain accurate financial and accounting records of all Broadcast expenditure and of any other expenditure to the extent such other expenditure is reasonably likely to assist in establishing whether or not the Buyer has complied or will comply with any commitment with regard to the share or volume of its expenditure with the Corporation and the amount of additional charges payable under clause 11.2 (such records together, the ‘Records’).

12.2 The Corporation has the right to appoint a firm of auditors (the ‘Auditors’) to audit the Records of the Buyer, its Associated Undertakings and all relevant third parties (including barter companies) in order to establish whether or not the Buyer has complied or will comply with any commitment with regard to the share or volume of its expenditure with the Corporation and the amount of additional charges payable under clause 11.2.

12.3 The Buyer will procure that the Auditors will have access upon reasonable notice (and if required by the Buyer, subject to the Auditors executing such confidentiality letter as the Buyer may reasonably require) to all Records which the Auditors may reasonably require during the Term and for a period of 3 years thereafter including Records which are in the possession and/or control of any Associated Undertaking or third party (including barter companies). 

12.4 If the Buyer fails to comply with any commitment with regard to the share or volume of its expenditure with the Corporation, without prejudice to its other remedies the Corporation will have the right to require the Buyer to pay on demand to the Corporation the whole or any part of the fees and expenses (including VAT) of the Auditors incurred in connection with the relevant audit (including pursuant to clause 11.4).

13 warranties and indemnity

13.1 The Buyer warrants, undertakes and represents to the Corporation (for itself and as trustee for the benefit of its Associated Undertakings) that:

(a) all advertisements will comply with Applicable Laws and the Corporation’s technical requirements in each case from time to time in force; 

(b) no advertisement or the transmission thereof will infringe the rights of any third party;

(c) all consents, licences and fees required in relation to the transmission of any advertisement have been obtained and paid; and  

(d) the Buyer will, and will procure that its clients will, comply with all Legislation in relation to Response Data.  

13.2 The Buyer undertakes to the Corporation (for itself and as trustee for the benefit of the Corporation’s Associated Undertakings) that it will indemnify and keep the Corporation and its Associated Undertakings indemnified both during and after the Term against all Loss arising out of or in connection with any breach of clause 13.1 or otherwise howsoever arising out of or in connection with the use, recording, transmission or broadcasting of any advertisement supplied to the Corporation or any of its Associated Undertakings under this Agreement.

14 confidentiality and publicity and information concerning advertisements

14.1 Save to the extent required by Legislation and clause 12, the Buyer shall at all times  during and after the Term keep the provisions of this Agreement confidential and shall not disclose the same to any third party save, in the case of an Agency, to those of its clients relevant to this Agreement (and in such circumstances only to the extent the same relates to that client and not any other client).

14.2 No Buyer will without the prior written consent of the Corporation publish any information not already in the public domain relating to the scheduling of programmes and/or advertisements scheduled for transmission on C4.

15 liability

15.1 Subject to clause 15.2, the Buyer agrees with the Corporation (for itself and as trustee for the benefit of its Associated Undertakings) that the maximum liability of the Corporation and its Associated Undertaking in respect of any Loss of the Buyer arising out of or in connection with this Agreement will not exceed the amount paid by the Buyer (less applicable VAT) to the Corporation in respect of the relevant transmission of the relevant advertisement.  

15.2 Nothing in this Agreement will exclude or restrict any liability for death or personal injury caused by the negligence of that party or for fraud.  

15.3 To the fullest extent permitted by law, all warranties, conditions, terms and other provisions, express or implied and whether imposed by statute or otherwise are excluded.  

16 DURATION AND TERMINATION

16.1 This Agreement will continue throughout the Term unless terminated earlier in accordance with the provisions of this clause, but no such termination will affect any provision of this Agreement expressed to have effect after such termination or any rights which either party may have against the other subsisting at or accrued prior to the time of termination.  In the event of any termination of this Agreement for any reason prior to the expiry of the Term the Corporation reserves the right to levy cancellation charges in accordance with clause 8 and the amount of Gross Expenditure required pursuant to clause 11.1 shall be adjusted on such basis as is reasonable to reflect the reduction in the Term.

16.2 Either party will be entitled to terminate this Agreement forthwith by notice to the other if the other party commits any material breach of any of its obligations under this Agreement and if the breach is capable of remedy fails to remedy it within 10 Working Days after being given notice requiring it so to do.

16.3 If the other party goes into liquidation whether compulsory or voluntary (except for the purposes of a bona fide reconstruction or amalgamation pursuant to which the company resulting therefrom agrees to be bound by or assume the obligations of that party) or has or will have an administrator appointed or any person takes any steps, including filing documents with a court of competent jurisdiction and giving notice of intention to appoint an administrator, for the purpose of placing that party in administration or that party has an administrative receiver, receiver or manager appointed over any part of its assets or undertaking or otherwise becomes insolvent or suffers any similar event in any jurisdiction, this Agreement will be deemed to have terminated immediately before the occurrence of such event. 

17 general

17.1 The Corporation reserves the right to change these terms and conditions on not less than six weeks’ notice, and in the event of such a change the terms and conditions applicable shall be those in force at the time of transmission, provided that the Buyer shall (by serving written notice on the Corporation within two weeks of receiving such notice of change) be entitled to cancel any booking for any advertisement affected by such change.  

17.2 This Agreement is personal to the Buyer and it may not assign, mortgage, charge or sub-license any of its rights hereunder, or sub-contract or otherwise delegate any of its obligations hereunder, except with the prior written consent of the Corporation.

17.3 Nothing in this Agreement will create, or be deemed to create, a partnership, or the relationship of principal and agent, between the parties.  For the avoidance of doubt this Agreement does not impose any obligations on any Associated Undertaking of the Corporation.  

17.4 This Agreement together with any documents referred to in it contains to the fullest extent permitted by law the entire agreement between the parties with respect to its subject matter and supersedes all previous statements made by either party and all previous agreements in relation thereto.

17.5 If any provision of this Agreement is held by any court or other competent authority to be void, invalid or unenforceable in whole or in part, this Agreement will continue to be valid as to its other provisions and the remainder of the affected provisions; and the parties agree to negotiate in good faith such suitable alternative provision replicating as nearly as possible the intention of such invalid provision, being in the case of a provision held void or unenforceable by a Competent Authority a provision which is acceptable to the relevant Competent Authority.  The Buyer agrees that nothing in this Agreement shall oblige the Corporation or any of its Associated Undertakings to contravene any Applicable Law and the obligations of the Corporation under this Agreement are subject to compliance with Applicable Laws.  

17.6 No failure or delay by any party in exercising any of its rights under this Agreement will be deemed to be a waiver of those rights and no waiver of a breach of any provision of this Agreement will be deemed to be a waiver of any subsequent breach of the same or any other provision.

17.7 No term of this Agreement will be enforceable under the Contracts (Rights of Third Parties) Act 1999 by any person other than the parties to this Agreement.

17.8 Subject to clauses 3.2 and 14.1 and except as required for the proper performance of its obligations or exercise of its rights under this Agreement or by law or the requirements of any Competent Authority, no party will during or after the Term disclose or make any announcement concerning any aspect of this Agreement and each party will use its best endeavours both during and after the Term to keep the existence of this Agreement and its terms confidential.

18 NOTICES
18.1 Any notice or other communication to be given or served under or in connection with this Agreement shall be in writing and may be delivered by hand, sent by ordinary first class (or airmail in the case of notices to or from any country outside the United Kingdom), special delivery or recorded delivery post (in each case, pre-paid), or sent by fax or email to the party’s registered office (and in the case of notices to the Corporation shall be marked for the urgent attention of Kevin Waller, fax number 020 7306 8369 and email address: kwaller@channel4.co.uk).

18.2 A notice is deemed to be given or served if delivered by hand at the time it is left at the address, if sent by pre-paid post (whether ordinary first class, airmail, special delivery or recorded delivery) on the second Working Day after posting and if sent by fax or email at the time of transmission.

18.3 In the case of a notice given or served by fax or email or by hand, where this occurs after 5.00pm on a Working Day, or on a day which is not a Working Day, the date of service will be deemed to be the next Working Day.

19 governing law and jurisdiction

This Agreement will be governed by and construed in accordance with English law and each party irrevocably submits to the exclusive jurisdiction of the English Courts.
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