CHANNEL FOUR TELEVISION CORPORATION

new media adVERTISING sales

standard TERMS AND CONDITIONS

Introduction

The Buyer wishes to display the Advertisement on the Website and/or Other Media.  These terms and conditions together with the Deal Memorandum and Advertising Order are legally binding and contain the agreement between the Buyer and the Corporation relating to the display of such advertising and, if relevant, the development of the Microsite.  

These terms and conditions apply in relation to the display of all advertisements on the Website and/or Other Media and the development of all Microsites on or after January 2009.  The Buyer’s confirmation (whether in writing, by fax or email, or oral or by any other means) to the Corporation of the Deal Memorandum and Advertising Order will constitute the Buyer’s acceptance of, and agreement to be bound by, these terms and conditions, the Deal Memorandum and the Advertising Order irrespective of whether or not the Deal Memorandum or Advertising Order is signed and/or returned by the Buyer to the Corporation. Where any online booking system is used, the Corporation’s confirmation (by online acceptance) of the Advertising Order will constitute the parties’ acceptance of, and agreement to be bound by, these terms and conditions and the Advertising Order.  These terms and conditions, the Deal Memorandum and the Advertising Order may only be amended or disapplied to the extent agreed in writing by the Corporation.  In the event of any conflict between these terms and conditions, on the one hand, and the Deal Memorandum and the Advertising Order on the other, the Deal Memorandum and the Advertising Order will prevail. 

1 DEFINITIONS AND INTERPRETATION

1.1 In these terms and conditions, the Deal Memorandum and the Advertising Order unless the context otherwise requires: 

‘Advertisement’ means the advertisement(s) or promotion(s) of the type(s) specified in the Advertising Order and relating to the product(s) or service(s) and the Campaign(s) specified in the Advertising Order;

‘Advertising Order’ means the Corporation’s advertising, insertion or purchase order sent by the Corporation to the Buyer or, where any online booking system is used, the Buyer’s advertising, insertion, purchase or electronic order sent by the Buyer to the Corporation in respect of the display of the Advertisement on the Website and/or Other Media and, if relevant, the development of the Microsite;

‘Agency’ means a person making a Booking with the Corporation on behalf of one or more clients; 

‘Agreement’ means the Deal Memorandum, the Advertising Order and these terms and conditions; 

‘AOP’ means the UK Association of Online Publishers;

‘Applicable Laws’ includes all applicable Legislation, rules of common law, ASA adjudications, bulletins, codes (including self regulatory codes), guidance notes, guidance, rules, regulations, requirements, rulings, restrictions, standards, directions and licence obligations (including any of the same issued by any Competent Authority and including the C4 Licence and the British Codes of Advertising, Sales Promotion and Direct Marketing and other codes of practice written by the Committee of Advertising Practice and enforced by the ASA) in each case as amended, varied or replaced from time to time;

‘ASA’ means the Advertising Standards Authority;

‘Associated Undertaking’ means in relation to an undertaking, that undertaking and any other undertaking which is its parent undertaking or subsidiary undertaking or a subsidiary undertaking of any such parent undertaking;

‘Auditing’ means the Corporation’s rights of audit set out in clause 11;

‘Auditors’ has the meaning given in clause 11.2;

‘BACS’ means Bankers Automated Clearing Service;

‘Booking’ means the Buyer’s confirmation (whether in writing, by fax or email, or oral or by any other means) of an Advertising Order;

‘Buyer’ means either an Agency or a Direct Advertiser, provided that where such person is not a separate legal entity it shall be deemed to include the legal entity or entities which own(s) such person;

‘C4’ means all of the broadcasting services and channels and other services provided by the Corporation and its Associated Undertakings from time to time;

‘C4 Credit Buyer’ means a Buyer which at the relevant time has been granted credit by the Corporation and includes a Buyer which at the relevant time has been granted credit subject to any limit or other conditions but only to the extent such limit has not at the relevant time been exceeded or such conditions are at the relevant time satisfied;

‘the C4 Licence’ means all television broadcast licences granted to the Corporation and its Associated Undertakings under the 1990 Act and/or the Communications Act and/or otherwise, as renewed, extended and/or varied from time to time;

‘Campaign’ means the campaign specified in the Advertising Order;

‘Campaign Dates’ means the preferred campaign dates specified in the Advertising Order for the display of the Advertisement on the Website and/or Other Media;  

‘CHAPS’ means Clearing House Automated Payments System; 

‘Competent Authority’ includes any national or supra-national court, the European Commission, any governmental or local authority, any other person exercising powers pursuant to any Legislation, any other equivalent, similar or other official person (including Ofcom, the ASA and BCAP) and any relevant self regulatory body or industry body (including the AOP and the IAB);

‘the Corporation’ means Channel Four Television Corporation and, where the context requires, includes a reference to the Corporation’s Associated Undertakings;

‘CPM’ means the cost per 1000 page impressions in respect of the Advertisement as specified in the Advertising Order; 

‘Data Protection Rules’ means all laws and regulations relating to the protection of personal data including the principles of the Data Protection Act 1998; 

‘Deal Memorandum’ means the deal memorandum and/or any other outstanding agreement (other than these terms and conditions and the Advertising Order) between the parties relating to the terms agreed between them for the display of the Advertisement on the Website and/or Other Media during the Term; 

‘Development Costs’ means the costs payable by the Buyer to the Corporation in respect of the development of any Microsite to be accessed via the Advertisement;  

‘Direct Advertiser’ means a person buying advertising on the Website and/or Other Media with the Corporation other than through an Agency;

‘End Date’ means the last Campaign Date;

‘IAB’ means the UK Internet Advertising Bureau;

‘Launch Date’ means the intended date of first display of the Advertisement under this Agreement on the Website and/or Other Media as referred to in the Advertising Order; 

‘Legislation’ includes all laws, Acts of Parliament, all provisions of the Treaties constituting the European Community, the European Union and the European Economic Area, all Data Protection Rules and all orders, regulations, directives, conventions and subordinate legislation made pursuant to such an Act or Treaty or otherwise having the force of law;

‘Loss’ means all losses, claims, liabilities, costs, expenses and damages;

‘Microsite’ means the page or multi-page advertisements or promotions developed by the Corporation for the Buyer in accordance with clause 7 and accessed via the Advertisement (and where the context allows, any reference to the Advertisement or any advertisement shall include a reference to any Microsite accessed via the Advertisement or such advertisement);

‘Other Media’ means any media other than the Website on or via which the Advertisement is to be displayed by the Corporation pursuant to this Agreement and as referred to in the Advertising Order; 

‘page impression’ means a file or a combination of files sent to a User as a result of that User’s request being received by the Website’s server or such other measurement of delivery of a Campaign as is agreed in writing between the Corporation and the Buyer;

‘Payment Date’ has the meaning given in clause 10.1;

‘Pro-Forma Buyer’ means a Buyer which at the relevant time has not been granted credit by the Corporation and includes a Buyer which at the relevant time has been granted credit subject to any limit or other condition to the extent such limit has at the relevant time been exceeded or any such condition is at the relevant time not satisfied; 

‘Records’ has the meaning given in clause 11.1;

‘Site Area’ means the area of the Website specified in the Advertising Order as the Buyer’s preferred area of the Website for the display of the Advertisement;

‘Term’ means the period of the Agreement which period commences on the date of receipt by the Corporation of the Buyer’s confirmation referred to in the Introduction above and ends on the discharge of both parties’ obligations under the Agreement;

‘undertaking’ has the meaning given in section 259 of the Companies Act 1985 and ‘parent undertaking’ and ‘subsidiary undertaking’ have the meanings given in sections 258 and 259 of the Companies Act 1985; 

‘User’ means a person who accesses, or who otherwise is a user of, the Website and/or Other Media;

‘User Data’ means data relating to a User defined from that User’s access to the Website and/or Other Media;

‘Viruses’ means any computer code, programming instruction or set of instructions that is intentionally and specifically constructed with the ability to damage, interfere with or otherwise adversely affect computer programs, data files or hardware;

‘Website’ means all or any area of the Corporation’s website at URL www.channel4.com (or at such other URL as the Corporation may notify to the Buyer); and

‘Working Day’ means a day, except a Saturday or Sunday, which is not a public or bank holiday in England.

1.2 In these terms and conditions, the Deal Memorandum and the Advertising Order, unless the context otherwise requires:

(a) a reference to the ‘parties’ is a reference to the Corporation and the Buyer;

(b) a reference to any Legislation or Applicable Laws includes a reference to that Legislation or Applicable Law as amended, re-enacted, replaced or modified from time to time and any subordinate legislation made from time to time under it;

(c) a reference to ‘writing’, or any cognate expression, is a reference to any mode of representing or reproducing words in a visible, non‑transitory form including fax and e‑mail;

(d) a reference to a clause is a reference to a clause of these terms and conditions; 

(e) a reference to a person includes an individual, firm, partnership, business division, joint venture, agency, trust, association, body corporate, corporation, company, committee, organisation and any other entity whether or not having a separate legal personality; 

(f) any phrase introduced by the terms ‘including’ or ‘in particular’, or any cognate expression, will be construed as illustrative and not limiting of any preceding words; and

(g) where an order is made under the Deregulation and Contracting Out Act 1994 which authorises a person (‘the first person’) to exercise any functions of another person (‘the second person’) any reference in this Agreement to the second person will include a reference to the first person.

1.3 The headings in this Agreement are for convenience only and will not affect its interpretation.

1.4 For the purposes of calculating page impressions the Corporation shall use such measurement service or mechanism as it deems appropriate.

2 agency as principal

Where the Buyer is an Agency, the Agency will be deemed to contract as principal in all respects and not as agent on behalf of its clients and as such it will be responsible for the payment of all amounts due to the Corporation and the performance of all other obligations under the Agreement. 

3 credit and commission

3.1 The Corporation may in its absolute discretion grant credit (with or without conditions and/or limits) to the Buyer and withdraw credit previously granted to the Buyer and/or vary any conditions and/or limits applying to any credit.  For the purposes of considering whether or not to grant credit the Corporation reserves the right to require the Buyer to provide such information as it may reasonably require to the Corporation and/or its insurers and/or any credit information service and the Buyer shall provide such information promptly upon request.  The Buyer will comply with the obligations contained in any agreement between it and the Corporation and/or any such third party relating to the granting of credit by the Corporation (including the terms of any guarantee) and the Buyer acknowledges that no information and/or report made by the Corporation and/or any third party will in any way oblige the Corporation to grant credit (on particular terms or otherwise) to the Buyer.

3.2 The Buyer agrees that the Corporation may disclose to its insurers and any credit information service any information provided by the Buyer to the Corporation (and that such third parties may disclose to the Corporation information provided by the Buyer to such third parties) or relating to the Corporation’s dealings with the Buyer.  The Buyer represents and warrants that all information provided by the Buyer to the Corporation and/or its insurers and/or any credit information service shall be true, accurate and not misleading and the Buyer undertakes to notify the recipients of such information promptly of any material change in such information.

3.3 The Corporation may in its sole and absolute discretion provide commission to a Buyer in respect of advertising under this Agreement.  A copy of the Corporation’s policy on providing commission is available upon request.  Commission is not applied to late payment surcharges, cancellation fees and Development Costs.

4 acceptance, delivery and display of advertisements

4.1 Any advertisement for display on the Website and/or Other Media will only be displayed if it is approved by the Corporation in its absolute discretion, satisfies its technical requirements from time to time and complies with Applicable Laws.  Details of the Corporation’s technical requirements form part of these terms and conditions and are available upon request and the Buyer will comply with and be bound by such requirements.  In particular, it is a condition of acceptance of an advertisement by the Corporation that it complies with Applicable Laws and reflects the spirit, not just the letter, of all Applicable Laws.  It is the responsibility of the Buyer to procure that all advertisements satisfy the Corporation’s technical requirements and comply with Applicable Laws and reflect the spirit, not just the letter, of all Applicable Laws.

4.2 The Corporation reserves the right to involve a third party in the approval of advertisements and may require that all advertisements are submitted to such third party for approval prior to delivery to the Corporation for display and that the Buyer and advertisements comply with the requirements or guidelines of such third party.  It is the responsibility of the Buyer to procure the approval of all such third parties and to procure that all advertisements comply with the requirements and guidelines of such third parties.  The Buyer agrees that it and all advertisements will comply with such requirements and guidelines.

4.3 Advertisements must be delivered to the Corporation not less than 5 Working Days before the Launch Date.  It is the responsibility of the Buyer to procure that advertisements are delivered no later than this time.  Delivery of advertisements to the Corporation will not be deemed to have taken place unless and until the requirements of clauses 4.1 and 4.2 have been complied with.  In the event that an advertisement is not delivered to the Corporation before the Launch Date the Corporation will be under no obligation to display the same and the Corporation reserves the right to charge the Buyer in full for all of the page impressions (or other costs) referred to in the Advertising Order whether or not the relevant advertisement is displayed.  In the event that an Advertisement is delivered to the Corporation and is delivered less then 5 Working Days before the Launch Date the Corporation reserves the right to charge the Buyer in full for all of page impressions referred to in the Advertising Order and notwithstanding this:

(a) the Launch Date will be delayed by one day for each Working Day that the Advertisement is delivered late (and for the avoidance of doubt the End Date will remain unchanged); and/or

(b) the volume of page impressions specified in the Advertising Order will be reduced on a pro rata basis to reflect the number of days by which the period of the campaign is reduced by virtue of (a) above.

4.4 In the event that an Advertisement does not comply with Applicable Laws or the Corporation’s technical requirements or is not approved pursuant to clause 4.2, the Corporation reserves the right to charge the Buyer in full for all page impressions referred to in the Advertising Order in the event that corrected compliant copy is not delivered prior to 5 Working Days before the Launch Date.

4.5 In the event that the Corporation exercises its absolute discretion to refuse to grant its approval of an Advertisement other than in circumstances to which clause 4.4 applies, the Buyer will not be liable for the cost of the relevant page impressions referred to in the Advertising Order.

4.6 The Corporation will have no liability in respect of any Loss arising out of or in connection with the application of any of the provisions of this clause 4 or the Corporation’s refusal to approve an Advertisement for any reason.

4.7 The Corporation reserves the right at its discretion to restrict or prevent any repeat of any Campaign.

4.8 The Corporation will use its reasonable endeavours to adhere to advertisement display instructions (including with regard to Site Area, timing and geography) but will not be liable for any failure to comply with those instructions.

4.9 A Buyer may not change an Advertisement (including from one product to another) after it has been approved in accordance with this clause 4 without seeking approval of such change in accordance with this clause 4.  

4.10 The Corporation retains the right to change or amend the content or format (or any other aspect of the Website and/or Other Media) of the Website and/or Other Media at any time in its absolute discretion and without the need to give any notice to the Buyer.

4.11 The Buyer grants the Corporation and its Associated Undertakings a royalty free non-exclusive freely assignable licence:

(a) to use any content provided by the Buyer for the purpose of enabling the Corporation (and its Associated Undertakings and its and their sub-contractors) to perform its obligations under this Agreement;

(b) to market, display, perform, transmit and promote the Advertisement; and

(c) for users of the Website and/or Other Media to have the right to access and use the Advertisement and any content provided by the Buyer.

4.12 In the event that an Advertisement does not comply with Applicable Laws or any Competent Authority requires the removal of any Advertisement, the Corporation reserves the right to remove the Advertisement from the Website and/or Other Media at any time without notice to the Buyer and to charge the Buyer in full for all page impressions referred to in the Advertising Order and the Corporation shall not have any liability to the Buyer in respect of any Loss arising out of or in connection with such removal.

4.13 The Corporation reserves the right in its absolute discretion to remove any Advertisement from the Website and/or Other Media at any time without notice to the Buyer and in the event the Corporation exercises such discretion and removes an Advertisement in circumstances where clause 4.14 does not apply the Buyer shall be entitled to a pro rata refund of any charges it has paid but the Corporation shall not have any liability to the Buyer in respect of any other Loss arising out of or in connection with such removal.

4.14 All User Data will be the exclusive property of the Corporation.

5 price

5.1 The Corporation’s prices will be as agreed from time to time between the Corporation and the Buyer.  All prices are national unless otherwise agreed in writing by the Corporation.  

5.2 The Buyer acknowledges and agrees that -

(a) Campaign Dates are based on an estimate of the number of page impressions over a specified period; 

(b) as a result, the number of page impressions for an Advertisement will vary depending on the actual number of page impressions during the Campaign Dates; and 

(c) the Corporation gives no guarantee as to the number of future page impressions on the Website and/or Other Media or the number of persons who will view the Advertisement.

5.3 If the page impressions actually delivered for a Campaign are less than those estimated to be delivered and paid for by a Buyer, the Corporation and the Buyer will enter into good faith negotiations to agree how to deal with any shortfall. 

5.4 The Corporation shall use all reasonable endeavours to provide Campaign reports to the Buyer showing actual delivery against Campaign targets at weekly intervals or at such other intervals as the Buyer and the Corporation may agree.  

6 dates of display

6.1 The Corporation will use its reasonable endeavours to display the Advertisement on the Campaign Dates but the Buyer acknowledges and agrees that no commitment is given by the Corporation that the Advertisement will be displayed on such dates.  The Buyer also acknowledges and agrees that the Corporation may change the date, time, Site Area or geography (or any other aspect of the display of the Advertisement) of any display as it sees fit in order to deal with any change in Applicable Laws or any other change in circumstances.  The Corporation will not be held responsible in any way for the content, nature or subject matter of any other advertising displayed on the Website and/or Other Media or transmitted or displayed by or on C4 and the effect or otherwise that any of the same may have on the effectiveness or otherwise of any advertising displayed by the Corporation on the Website and/or Other Media on behalf of the Buyer.  

6.2 If the display of an Advertisement does not take place at all or such display only takes place in part, in each case through no fault of the Buyer, subject to clauses 6.1, 6.3 and 6.4 the Corporation will use its reasonable endeavours to agree with the Buyer another display date of reasonably equivalent value.  Save as provided in this clause 6.2, the Corporation will have no liability for any Loss arising out of or in connection with any failure to display an Advertisement in whole or in part at any date or time or at all.

6.3 If display of an Advertisement does not take place or such display only takes place in part, in each case through no fault of the Buyer and as a result of circumstances beyond the reasonable control of the Corporation, the Buyer will have no obligation to pay any charges in respect of the same and the Corporation will have no liability for any Loss arising out of or in connection with any failure to display the same.

6.4 If an Advertisement is displayed but is displayed incorrectly through no fault of the Buyer such failure shall not constitute a breach of this Agreement and without prejudice to this, the Corporation and the Buyer will use their reasonable endeavours to agree how to compensate the Buyer.

7 Microsites

7.1 If the Corporation agrees to supply a Microsite, then the following terms shall also apply:

(a) in consideration of payment of the agreed charges for the Microsite and subject to the Buyer supplying the content in the format and time period requested by the Corporation, the Corporation shall use its reasonable endeavours to develop the Microsite in accordance with the specification agreed between it and the Buyer;

(b) the Buyer shall accept the Microsite within two (2) Working Days of delivery of the Microsite to it for approval.  The Buyer shall only be entitled to reject the Microsite if the Microsite does not materially comply with the  agreed specification (and such non-compliance is due to the Corporation) and provides the Corporation with a reasonable opportunity to rectify such non-compliance.   If the Buyer does not accept the Microsite it shall provide the Corporation with written details of the reasons of objection (in sufficient detail to enable the Corporation to identify and rectify such non-compliance) within two (2) Working Days of delivery and shall provide the Corporation with all necessary assistance to investigate and rectify the non-compliance.  Upon receipt of such notice, the Corporation shall investigate and shall use reasonable endeavours to rectify the fault and/or modify the Microsite to materially comply with the agreed specification and shall re-submit to the Buyer the Microsite for approval in accordance with this clause.  In the event the Corporation is unable to rectify the non-compliance to bring the Microsite into material compliance with the agreed specification by the Launch Date and provided the Corporation is given reasonable opportunity (including the Buyer providing sufficient details to identify the fault) to rectify the failing and such failing is solely the fault of the Corporation (and not for the avoidance of doubt due to the content), the Buyer shall be entitled to a refund of any advance charges it has paid for the development of the Microsite.  Such refund shall be the Buyer’s sole and exclusive remedy for rejection of the Microsite.  If notice of rejection is not received within two (2) Working Days of delivery, the Buyer is deemed to accept the Microsite; 

(c) the Buyer acknowledges and agrees that the Microsite shall be developed by the Corporation solely for use on the Website and/or Other Media and the Buyer may not use nor has any rights to the Microsite for any other purpose and for the avoidance of doubt, the Corporation retains all rights and ownership in the Microsite (save for the content provided by the Buyer); and

(d) the Corporation may sub contract any of its obligations in connection with the supply or development of the Microsite.
8 cancellations

The display of any Advertisement may be cancelled by the Buyer prior to 5 Working Days before the Launch Date by giving written notice to the Corporation and no charges will be due to the Corporation in relation to such booking provided that written notice of cancellation is received by the Corporation from the Buyer before 5 Working Days before the Launch Date.  If a Booking is cancelled by the Buyer other than in accordance with this clause, the Buyer will remain liable to pay up to 75 per cent of the Corporation’s charges whether or not the display of the Advertisement takes place.  The booking of any Advertisement may be cancelled by the Corporation at any time prior to 5 Working Days before the Launch Date without any liability whatsoever on the part of the Corporation.  

9 materials and property liability

9.1 Reasonable care will be taken by the Corporation in respect of any materials or content provided by or on behalf of the Buyer to the Corporation whilst in the possession of the Corporation, but subject thereto, the Corporation cannot accept liability for any Loss arising out of or in connection with any damage, loss, deletion or otherwise of the same (whether or not the same are in the possession of the Corporation or any third party engaged by the Corporation) and the Corporation will be under no obligation to return any of the same to the Buyer or any other third party.  The Buyer will be responsible for ensuring that all materials and content provided by it are insured for full value and the Corporation will have no obligation to put in place any insurance policy in respect of the same.

9.2 The Corporation may destroy or delete any materials or content provided by or on behalf of the Buyer if not displayed for a period of three months after the later of the date of receipt or last display of it by the Corporation without further reference to the Buyer.

10 payment

10.1 Charges payable by a C4 Credit Buyer will be paid not later than the 30th (or 28th in the case of February) day of the month following the month of display (the ‘Payment Date’).  If the C4 Credit Buyer fails to comply with the provisions of this clause, without prejudice to its other rights (including those set out in any invoice) the Corporation may at any time thereafter without any liability to the Buyer withdraw any credit granted to the Buyer and refuse to display any advertisement to be displayed on behalf of the Buyer.

10.2 Charges payable by a Pro-Forma Buyer will be paid not later than 10 Working Days before the Launch Date.  If the Pro-Forma Buyer fails to comply with the provisions of this clause, without prejudice to its other rights the Corporation may at any time thereafter without any liability to the Buyer refuse to display that and any other advertisement for such Buyer.

10.3 Any charges not paid by a Channel 4 Credit Buyer prior to the 30th day of the month (or 28th day in the case of February) following the month of display (the ‘Payment Date’) will be subject to an interest charge of 1.5% per month.

10.4 For the purposes of clause 10.1 payment will be deemed to have been made prior to the Payment Date if the Corporation has received a cheque (which is subsequently cleared for payment) for the full amount or written confirmation that the Buyer has sent the full amount by BACS or CHAPS, in each case prior to 12.30p.m. on the Payment Date (provided that where the Payment Date falls on a Sunday or a bank or public holiday the next Working Day will be regarded as the Payment Date for the receipt of the cheque or written confirmation) or such other date as the Corporation may notify in writing to the Buyer.  

10.5 Invoices will normally be rendered monthly by the Corporation, the invoices for a month being despatched in normal circumstances not later than 5 Working Days from the end of that month.  Failure by the Corporation to render or dispatch invoices at the times referred to above or at all will not affect the obligation of the Buyer to make payment as required in accordance with these terms and conditions.

10.6 A C4 Credit Buyer will notify the Corporation in writing of any query in relation to any invoice no later than the relevant Payment Date.  No invoice may be queried after this date.  Notwithstanding any such query the C4 Credit Buyer will remain liable to pay the full amount of any invoice pending the final resolution of the query.  

10.7 All payments to the Corporation must be made in pounds Sterling.

10.8 All payments to the Corporation must be paid in full without set off, counterclaim, deduction or any withholding and are subject to VAT at the applicable rate.

11 audit

11.1 The Buyer will, and will procure that all relevant third parties including barter companies will on its behalf, maintain accurate financial and accounting records of all expenditure to the extent such expenditure is reasonably likely to assist in establishing whether or not the Buyer has complied or will comply with any commitment to the Corporation and/or any of its Associated Undertakings with regard to the share or volume of its expenditure (whether in relation to advertising on the Website or on or via any other media) with the Corporation or any of its Associated Undertakings and the amount of any additional charges payable to the Corporation or any of its Associated Undertakings as a result of any failure to comply with any such commitment (such records together, the ‘Records’).

11.2 The Corporation has the right to appoint a firm of auditors (the ‘Auditors’) to audit the Records of the Buyer, its Associated Undertakings and all relevant third parties (including barter companies) in order to establish whether or not the Buyer has complied or will comply with any commitment with regard to the share or volume of its expenditure with the Corporation or any of its Associated Undertakings and the amount of additional charges referred to in clause 11.1.

11.3 The Buyer will procure that the Auditors will have access upon reasonable notice (and if required by the Buyer, subject to the Auditors executing such confidentiality letter as the Buyer may reasonably require) to all Records which the Auditors may reasonably require during the Campaign Dates and for a period of 3 years thereafter including Records which are in the possession and/or control of any Associated Undertaking or third party (including barter companies). 

11.4 If the Buyer fails to comply with any commitment with regard to the share or volume of its expenditure with the Corporation or any of its Associated Undertakings, without prejudice to its other remedies the Corporation will have the right to require the Buyer to pay on demand to the Corporation the whole or any part of the fees and expenses (including VAT) of the Auditors incurred in connection with the relevant audit.

12 warranties and indemnity

12.1 The Buyer warrants, undertakes and represents to the Corporation (for itself and as trustee for the benefit of its Associated Undertakings) that:

(a) all Advertisements will comply with Applicable Laws and the Corporation’s technical requirements in each case from time to time in force; 

(b) no Advertisement or the display thereof will infringe the rights of any third party;

(c) all consents, licences and fees required in relation to the display of any Advertisement have been obtained and paid;  

(d) the Advertisements do not contain any Viruses; and

(e) the Buyer will, and will procure that its clients will, comply with all Legislation in relation to User Data.  
12.2 The Buyer undertakes to the Corporation (for itself and as trustee for the benefit of the Corporation’s Associated Undertakings) that it will indemnify and keep the Corporation and its Associated Undertakings indemnified both during and after the Term against all Loss arising out of or in connection with any breach of clause 12.1 or otherwise howsoever arising out of or in connection with the display of any advertisement supplied to the Corporation or any of its Associated Undertakings under this Agreement.

13 confidentiality and publicity and information concerning advertisements

13.1 Save to the extent required by Legislation and clause 11, the Buyer shall at all times during and after the Term keep the provisions of this Agreement confidential and shall not disclose the same to any third party save, in the case of an Agency, to those of its clients relevant to this Agreement (and in such circumstances only to the extent the same relates to that client and not any other client).

13.2 No Buyer will without the prior written consent of the Corporation publish any information not already in the public domain relating to the display of advertisements on the Website and/or Other Media.

14 liability

14.1 Subject to clause 14.2, the Buyer agrees with the Corporation (for itself and as trustee for the benefit of its Associated Undertakings) that the maximum liability of the Corporation and its Associated Undertakings in respect of any Loss of the Buyer arising out of or in connection with this Agreement will not exceed the amount paid by the Buyer (less applicable VAT) to the Corporation in respect of the relevant display of the relevant Advertisement.  

14.2 Nothing in this Agreement will exclude or restrict any liability for death or personal injury caused by the negligence of that party or for fraud.  

14.3 To the fullest extent permitted by law, all warranties, conditions, terms and other provisions, express or implied and whether imposed by statute or otherwise are excluded.  

15 DURATION AND TERMINATION

15.1 This Agreement will continue throughout the Term unless terminated earlier in accordance with the provisions of this clause, but no such termination will affect any provision of this Agreement expressed to have effect after such termination or any rights which either party may have against the other subsisting at or accrued prior to the time of termination.  In the event of any termination of this Agreement for any reason prior to the expiry of the Term the Corporation reserves the right to levy cancellation charges in accordance with clause 8.

15.2 Either party will be entitled to terminate this Agreement forthwith by notice to the other if the other party commits any material breach of any of its obligations under this Agreement and if the breach is capable of remedy fails to remedy it within 10 Working Days after being given notice requiring it so to do.

15.3 If the other party goes into liquidation whether compulsory or voluntary (except for the purposes of a bona fide reconstruction or amalgamation pursuant to which the company resulting therefrom agrees to be bound by or assume the obligations of that party) or has or will have an administrator appointed or any person takes any steps, including filing documents with a court of competent jurisdiction and giving notice of intention to appoint an administrator, for the purpose of placing that party in administration or that party has an administrative receiver, receiver or manager appointed over any part of its assets or undertaking or otherwise becomes insolvent or suffers any similar event in any jurisdiction, this Agreement will be deemed to have terminated immediately before the occurrence of such event. 

16 general

16.1 The Corporation reserves the right to change these terms and conditions and in the event of such a change the terms and conditions applicable shall be those in force at the time of display of the Advertisement, provided that the Buyer shall (by serving written notice on the Corporation within two weeks of receiving such notice of change) be entitled to cancel any booking for any advertisement affected by such change.  

16.2 This Agreement is personal to the Buyer and it may not assign, mortgage, charge or sub-license any of its rights hereunder, or sub-contract or otherwise delegate any of its obligations hereunder, except with the prior written consent of the Corporation.

16.3 Nothing in this Agreement will create, or be deemed to create, a partnership, or the relationship of principal and agent, between the parties.  For the avoidance of doubt this Agreement does not impose any obligations on any Associated Undertaking of the Corporation.  

16.4 This Agreement together with any documents referred to in it contains to the fullest extent permitted by law the entire agreement between the parties with respect to its subject matter and supersedes all previous statements made by either party and all previous agreements in relation thereto.

16.5 If any provision of this Agreement is held by any court or other Competent Authority to be void, invalid or unenforceable in whole or in part, this Agreement will continue to be valid as to its other provisions and the remainder of the affected provisions; and the parties agree to negotiate in good faith such suitable alternative provision replicating as nearly as possible the intention of such invalid provision, being in the case of a provision held void or unenforceable by a Competent Authority a provision which is acceptable to the relevant Competent Authority.  The Buyer agrees that nothing in this Agreement shall oblige the Corporation or any of its Associated Undertakings to contravene any Applicable Law and the obligations of the Corporation under this Agreement are subject to compliance with Applicable Laws.  

16.6 No failure or delay by any party in exercising any of its rights under this Agreement will be deemed to be a waiver of those rights and no waiver of a breach of any provision of this Agreement will be deemed to be a waiver of any subsequent breach of the same or any other provision.

16.7 No term of this Agreement will be enforceable under the Contracts (Rights of Third Parties) Act 1999 by any person other than the parties to this Agreement.

16.8 Subject to clauses 3.2 and 13.1 and except as required for the proper performance of its obligations or exercise of its rights under this Agreement or by law or the requirements of any Competent Authority, no party will during or after the Term disclose or make any announcement concerning any aspect of this Agreement and each party will use its best endeavours both during and after the Term to keep the existence of this Agreement and its terms confidential.

16.9 The Corporation holds the benefit of any provisions of this Agreement expressed to be for the benefit of any of its Associated Undertakings as trustee for the benefit of those Associated Undertakings.

17 NOTICES
17.1 Any notice or other communication to be given or served under or in connection with this Agreement shall be in writing and may be delivered by hand, sent by ordinary first class (or airmail in the case of notices to or from any country outside the United Kingdom) or special delivery or recorded delivery post (in each case, pre-paid) to the party’s registered office and in the case of notices to the Corporation shall be marked for the urgent attention of the Head of Advertising, New Media.

17.2 A notice is deemed to be given or served if delivered by hand at the time it is left at the address, if sent by pre-paid post (whether ordinary first class, airmail, special delivery or recorded delivery) on the second Working Day after posting and if sent by fax or email at the time of display.

17.3 In the case of a notice given by hand, where this occurs after 5.00pm on a Working Day, or on a day which is not a Working Day, the date of service will be deemed to be the next Working Day.

18 governing law and jurisdiction

This Agreement will be governed by and construed in accordance with English law and each party irrevocably submits to the exclusive jurisdiction of the English Courts.
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